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principles is to be found in the recent case of Town of Aurora v. Say- 
den (Colo. 1912) 126 Pac. 1109. The legislature had authorized the 
town of Aurora to issue bonds, but provided that no loan should be 
made except by ordinance. The bonds recited that they were issued 
in pursuance of an ordinance, but this was in fact void for lack of 
publication. It was held that as this defect was a matter of public 
record to which the statute referred, the recital that the issue was in 
pursuance of an ordinance passed by the trustees was unauthorized 
and did not estop the municipality to deny the validity of the or- 
dinance.^' While this decision is sound on principle, it is doubted if 
it would be upheld in the federal courts, inasmuch as a late decision 
held that a recital in a bond that an ordinance conformed to the stat- 
ute, though in fact it did not, relieved the purchaser of the duty to ex- 
amine the ordinance.'^ 



Eight op a Minority Stockholder to Enjoin a Viol.\tion of the 
Sherman Akti-Trost Act.t— It is one of the basic principles of cor- 
poration law that a corporation and its officers occupy a fiduciary re- 
lationship to the stockholders, and therefore equity wiU interfere on 
behalf of a minority stockholder to prevent any breach of that re- 
lation.^ The stockholders, however, are ordinarily in no sense fidu- 
ciaries, and may, in the absence of actual fraud to the extent of 
dividing corporate assets among themselves to the exclusion of a 
minority,^ act in subservience of their own personal interests, regard- 
less of incidental injury to the company or their fellow-stockholders.' 
It is to be presumed that the interests of the corporation and of its 
shareholders are identical, and equity will not interfere in the internal 
corporate management to question the wisdom of a course pursued 
at the election of the majority stockholders.* 

The situation is regarded as different, however, when a number of 
stockholders combine in order to control the corporation, or when 
another company secures control through the purchase of stock. In 
such a case it is held that the second company becomes for all prac- 
tical purposes the corporation of which it holds a majority of stock, 
and assumes the same fiducial relation towards the minority stock- 
holders that a corporation itself usually bears to its stockholders.* 
Clearly there can be no presumption that the interests of the corpora- 
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tion. and its stockholders coincide when a competing company owns a 
majority of the stock. 

An extension of the rights of a minority stockholder to restrain the 
acts of the majority is presented by the recent case of Delavan et al. 
V. N. T., N. E. & H. B. R. Go., N. Y. G. S H. B. B. Go. and Butland 
B. B. Go. (1912) 137 W. Y. Supp. 207. The plaintiff was a minority 
stockholder in tiie Rutland Company, the majority of the stock of 
which was owned by the New York Central. As such, he was per- 
mitted to restrain a sale of this majority interest to the New Haven 
Company, a competitor of the Butland Company, on the ground that 
the sale constituted a violation of the Sherman Anti-Trust Act. 

Since the Anti-Txust Act is penal ia character," it is universally 
held that a private person cannot enjoin its violation because of an 
incidental injury to himself.'' Moreover, the same conclusion has 
been reached even when the damage to the complainant is direct,* 
although the better-considered and more recent eases reach an opposite 
result," in accordance with the general jurisdiction of equity to re- 
strain a crime which wiU injure the plaintiff's property.^* Thus a minor- 
ity stockholder has been permitted to restrain a corporation from trans- 
ferring its stock in violation of the Anti-Trust Act, since a dissolution 
of the corporation would injiire its stockholders.^^ In the case imder con- 
sideration, however, the Rutland Company itself was not attempting 
to violate the Anti-Trust Act and it would seem that a stockholder in 
that company should have no standing to enjoin a violation by the 
other companies. 

The decision, therefore, must rest upon more general principles of 
corporation law. Even if it be admitted, however, that the New York 
Central had obtained such a control of the Rutland Company as 
would place it in a fiduciary relation towards other stockholders, the 
motives governing a sale of stock will not ordinarily be questioned if 
the vendee is capable of bearing the burdens incidental to its owner- 
ship.^^ It would seem that the mere sale of stock to a competing com- 
pany does not injure other stockholders,*' although the purchaser 
might of course be compelled to refrain from acts which would dam- 
age the corporation.^* The New York Court probably proceeded upon 
the theory that the Sherman Act recognizes such a sale as necessarily 
injurious in itself, but, if so, it is not supported by any previous de- 
cision. 
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